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ee eR en 
PRELIMINARY STATEM NT 
This is an appeal by the United States from an 
order of the District Court for the Eastern District of New 


York (Weinstein, J.) which dismissed the indictment in the 


case before trial on various grounds arising out of an 


alleged improper delay of the trial (A. 1-107). 


STATEMENT OF FACTS 


A. INTRODUCTION 

This is an unusual case. It began on June 26, 1972, 
when the defendant, Sidney Salzmann, was indicted for failing 
to report for induction and for a pre-induction physical and 
it ended on July 16, 1976, with an order dismissing the in- 
dictment on various related grounds arising out of the alleged 
improper delay in bringing the defendant to trial. The case 
is unusual because, during this entire period, the defendant, 
who was aware of the indictment, resided in Israel and mad 
no effort to return to the United States for arraignment or 
trial. 

So much is undisputed. Indeed, the district court 
found that there "is no indication in the record that Salzmann 
has made any serious effort to return to the United States" 
tA. 76}. It as true that in a long post-indictment letter, 
written to urge the dismissal of the indictment because of 
his permanent residency in Israel and his impending service 
in the Israel Defense Forces, the defendant observed that 
he was not "financially equipped at the present time to 


undertake a voyage of this nature" to the United States to 


stand trial; but, his own lawyer, Professor Louis Lusky, 


admitted that he @did not know “one way or another whether 
Mr. Salzmann really lacked the money to get to Brooklyn", 
and that the defendant's claim to this effect was little 
more than a "self-serving declaration" (A. 130). The 
record is not only barren of a shred of legally credible 
evidence in this regard, but an affidavit filed pursuant 
to the Criminal Justice Act in May, 1976, indicates that 
the defendant has substantial assets, including a $33,000 
cooperative apartment, a $2,000 car, and an interest ina 
mutual fund valued at $936.00 (A. 120). 

Moreover, it is also undisputed that the offense 
for which the defendant was indicted was not only not an 
extraditable offense under our treaty with Israel, but that 
Israeli law, expressly prohibits “surrender for offenses 
other than those specified in the treaty" (A. 49). 
Accordingly, there was no legal way, short of Israel's viola- 
tion of its own law, for the United States to have endeavored 
to procure the return of the defendant. And, of course, there 
is not the slightest basis for any belief that Israel would 
have complied with any such request by the United States to 
do so. 

The 106 page opinion of the district court dis- 


s 
missing the indictment, thus boils down to the following 


extraordinary and unprecedented propositions: 

1. A defendant, whom the record shows made "no 
serious effort to return to the United States" to stand 
trial, and who has not produced a shred of credible evidence 
to indicate that he was unable financially to do so, may 
obtain the dismissal of an indictment on the ground that 
he was denied a speedy trial because the United States 


did not offer to provide him with transportation to the 


2. The United States is obligated by the Speedy 
Trial Rules and the Constitution to ask a democratic country, 
which normally obeys its own law, to violate them, as we!] 
as its treaty with the United States. The failure to make 
such a request, without any showing that it would have been 
honored, will result in the dismissal of an indictment at 
the behest of a defendant who has made no showing that he 
was unable himself to return to stand trial. 


These propositions are so extraordinary and un- 


@ 


Supp; rted by precedent, that even Professor Lusky backed 


away from the full implication of the latter proposition 


(A. 142-143), and the amicus curiae, Michael Tigar, 


wi 


a leading civil trian, told the district court that it 
"311 become[s] an Amer. can court to suggest that our own 
Government [is constitutionally bound] to seek return of 


fugitives by [such] questionable means" (Memorandum of 


Amicus Curiae Re: Motion to Dismiss fox Denial of Speedy 


This, then, is the reason for our appeal, although 
there are many other errors of fact and law ‘n the opinion, 
and although we are not unsympathetic to the dilemma which 
the record indicates Mr. Salzmann may have faced. He desired 
to live his life in Israel, and he could have avoided hi 
obligation to serve in the Armed Force: by renouncing his 
citizenship. Yet given the uncertain fate of Israel, his 
reluctance to abandon American citizenship for himself and 
his children is understandable. The unfortunate situation 
in which Mr. Salzmann and others like him find themselves, 
however, is a matter which the Constitution says should be 
resolved by Congress and the President. It does not warrant 
the making of what we believe to be bad law by a well 
meaning district court judge. As Judge Friendly observed, 


in commenting upon a similar effort by Judge Weinstein to do 


what he thought was just, regardless of the law: 


“as 


were m C ; mp to in r¢ 
whether his a] rent resentment over th action 
of the Parole rd was j tifie r not. It 
does not matter. In his famous lecturs C Oo 
told of “le pher ane M i", an episode in 
whic! the tr ] of the first notanc of 

chet u-Thier , wi e ] ers bec knowr ‘ 
"les bo! ju " initiated a r olt nst 

the ex fing order in jurispr' c nd ' ‘ 

the Sa es i? sf ey lI ? | \ r { ce ¢ ) te 
cumstances before them a good mar ould \ : 

to do, and... . renaer judg t accord) Ly.” 
The Nature of the Judicial Process 138-39 (1921). 


He concluded that 


[w]hatever the merits or demerits of 


such impressionism may be, that is not 
the judicial process as we know it in 
our law. 
Id. at 135 (footnote < itted). 
D'AlI« ro v. United States, 51? F.2d 429, 435 (C.A. 2, 1975). 


from the draft to undertake rabbinical study, apparently 
decided not only to give up those studies, but to leave 

the United States permanently and reside in Israel. 

Because of these changes in his status, on January 20, 1970, 
the defendant was classified 1-A. On March 3, 1970 he was 
ordered to report for a pre-induction physical examination 

on May 3, 1970, in Jamaica, New York. On April 30, 1970, 
after having been advised that he could take his pre-induction 


physical in Livorno, Italy (A. .76a), Mr. Salzmann wrote to 


his local board asking whether he would be “eligible for a 


4-D classification if I resume my studies at this time” (A. 
176b). He requested a response prior to May 27, 1970, the 
date scheduled for his pre-induction phys 1 in Livorno. 
He was advised by the local board on May 6, 1970, to ibmit 
verification of the fact that he had resumed attendance as 
a full time divinity student, and that he should, neverthe- 
less, report for his physical examination (A. 176c). 

The defendant did not submit the verification 
requested, nor did he report for the pre-induction physical. 
Instead, more than six months later, on December 17, 1970, 
he wrote to the local board belatedly assertin that his 
failure to report as ordered was due to hi inability tc 
pay the airfare from Israel to Livorno, Ita] CA. 27.) 
Although he apologized for his tardiness in replying to a 
letter from the local board dated June 30, 1970 (A. 176d), 
relating to his feilure to report for the pre-induction 
physical, he never explained the reason why he waited so 


long to do so. 


The defen 


on January 18, 1971 


wrote to the local 
at his disposal to 
duction (A. 180). 

his desire to live 


concluded with tie 


dant was or d to report for induction 
. This he failed to do, although he 
board to tell them that he had no means 


comply with the order to report for in- 
His letter continued with a statement of 


and remain in Israel permanently and he 


hope that his impending service in the 


8. 


Israel Defense Forces would allow his case to be closed 


legally. On February 3, 1971, he was advised by the local 
board thet, as a result of his failure t re] ¢ for in- 
Guction, the matter was being referred to the Unite States 


Attorney (A. 181). 
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procedure authorizing travel assistance to registrants who 
were outside the United States to enable them to return to 
the United States to report for induction. On June 14, 1971, 


after the defendant failed to report for induction, and after 


the case had been referred to the United States Attorney, 
regulations were promulgated which per! itted registrant to 
report to the nearest military air base closest to 115 over~ 


seas residence and from there he would be provided transporta~ 

tion to a collection point for processing, and ultimately be 

transported to the United States (A. 5-6). Like the proce~ 

dure permitting pre-induction physicals to be taken at over- 

seas bases near the registrant's overseas residence, however, 
it did not provide for furnishing transportation to the 

P nearest military base. The defendant, who was allegedly un- 


able to travel to the military facility in Italy f his pre- 


induction physical, was not advised of his change in procedure 


prior to his indictment. 


1. The ind ent returne C Ju 16, iSi2 
The def« lant failed to apps fox irré ent recte 
on August 17, 1972. On September 25, 1972, he \% te a lor 
lette’r to the United States Attorney. : lett bedan } 
explaining that arraignment notice arrived onl Gay be- 
fore he was scheduled to appear and thet it was, therefore, 
impossible for him to appear as directed The letter con- 


tinued: “In addition to this I should mention that I am not 


’ . ~4 T Ve, ess 4 ey > } ty . : 

financially equipped at the present m nt to undert e é 
- < ct y — " * ° fal , 5 

voyage of this nature (A. 121). There then foll d ar 
explanation for the defendant's decisic to li he United 

J 

° 

aa. o 2 Les C-« ~~ - ’ . — ? s4a4 4 . 
States. Mr. Salzi ann stated that his eecision ti leave the 
| [+ 3 Cc s+ c , - p | + - 2 . 4 - " A - 7 -~ * 
United States was not based on a desire to avoid the Craft, 


" 


but was the culmination of “many years of Zionist training 


oe 
~ 


and upbringing.” The letter continued (A. 122): 


live in th ountry of my choice and especially 
in Israel, which is the historic homeland of my 
people. On the other hand, having been born in 
the United States, I feel U.S. citizenship to 

be my priviledge and in no way wish to reject it." 


"T believe that I have the basic right to 
i 
} 


Mr. Salzmann then observed that his service in the Israel 
Defense Forces was imminent and he concluded with a request 


that the charges against him be dropped. This he was advised 
$| I 


was not possible. 


ais This c e was ne t naa \ t¢ ’ 
ve » sas . . 

immediately ter the indict nt return he i ( + 
a warrant for the defend e* irrest. Jud el tein, 

2 ‘ 
however, do¢ not si y ign } fugitive cas¢ As he 
explains irlier in these } } 

"In controlli r own calendar on 
procedu) slied \ t J ee |} ‘ 
disposition of ca is to periodically call 
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eact fuci tive cant t ceterx f il \ j thn 

government is! reaso! le effort to 
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at M ' t 
inflating the cou! z C Or pparcnt 


All t! fugitive cast before me are in t!} 
process of iy calle Pre usly cal) 
have led to dismi nd actiol é , 
ment to apprehenc efen ts. ent 
has never objected to these calendar calls and 


the court deems them essential to properly 
control its calendar. 


United States v. 382 #£. Supp. 1111, 1113 (E.D.N.Y. 


1974), mandamus granted, sub nom. United States v. Weinstein, 
S5ll F.2d 622 (C.A. 2, 1975), certiorari denied, sub nom. 
. Austin v. United States, 422 U.S. 1042, (1975). 
On September 10, 1974, Judge Weinstein not only 


announced his intention to call each fugitive Selective 


Service case, including the present case, but he assigned 
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counsel to represent them as well. Moreover, he announced 
chat he would allow them to undertake pretrial discovery 


and make motions t Xismiss the indictment United States 


at 1115). The reason 

Weinstein found that the 
defendant Sa 
because of his inability avail himself of the amnesty 
p.cogram. is prejudice attributed to the al 
improper trial cs In September, 
Judge Weinstein conclided 
1o advantace over a criminal prosecution 


F.Supp. at 1115): 


country as a whole m than tw rds 

the Selective Servi i 

were Gismissed. Only 

fendants whose cases 

courts were imprison 

17.5 months before the time off 

behavior. Many of those convicted were 
sentenced under the Youth Correction Act so 
that, upon completion of their supervision, 

they were granted a certificate setting aside 
their conviction. 18 U.S.C. §5021. it. is 
apparent that the overwhelming majority of those 
indicted whose cases were disposed of by the 
courts in 1973 received more "lenient" treatment 
than would be accorded under the President's 
proclamation. There is no reason to suspect 
that the caear trend against severity in these 
cases will be reversed in 1974." 


Accordingly, Judge Weinstein feared that 
Service defendants, who were ignorant of their 
submit to the-amnesty progral then they had 
fenses available ; 2m herefore, he concl 
from the poi F viev effective ca 


protectio: re rights of those accus 
it is desi 
have any merit" (United States 
F.Supp. 
0, 1974, 
mandamus 


action without 


whose cases he Nhé ilaterally activated. 


Weinstein, Pina 522 rae Qe 1S875)'4 


sub nom. Austi J Inited States, 422 U.S. 1042 
so doing the Court wrote (511 F.2d at 628-625 


"The administration of ju: 
served by the court's unilater 
activate the defense of a 
which prosecution has been frustré by 
the defendant's flight from the jurisdic- 
tion. In the present cases, for instance, 
the dormant files are mere statistics 
which do not preclude the active prose- 
cution of hundreds of other pending viable 
criminal cases against person located within 
the jurisdiction. Nor should the pendency 
of indictments against fugitives who may 
be innocent inhibit them from returning to 
the jurisdiction or coerce them into the 
performance of alternate service under an 
amnesty plan. The remedy of a guiltless 


t 
4 
me | 


fugitive 
may be 
of his 
and public 
tional guaré 
The Governne 
beyond a reasona} 
to his acaul 
public int 
without 
3. On November Bs 974 ef » the writ « 
was issuec, Judge Weinstein ha in id denied 
on behalf of the fugitive fence -s, including Mr. Salzmann, 
which alleged that they "had been denied a speedy trial in vio- 
lation of [their] Sixth Amendment rights 
trials had been rendered impossible by the def 
fled the jurisdiction 
In denying initially the motion to ismiss the in- 
2 : a 
dictment, without prejudice to later renewal, Judce Weinstein 
t J U 3 
found that the failure of the United States make futile 


requests for the return of Selective Service defendants, who 


had taken refuge in other countries, "does not appear unreason- 


able." United States v. Lockwood, 386 F.Supp. 734, 737 


(E.D.N.Y. 1974). Moreover, Judge Weinstein observed that [n]o 


claim has been made of a violation of the Eastern District of 


New York' 
Cases" 
Nor was any 
ant Salzma until Judge Wei 
himself on January 6, 1976, 
to corment 
although the initial sp 
was Genicd on November 26, 1974, and althoug}! 
was represented by counsel authorized tc 
since Decembe the motion to 
on speedy 
The motion was not decided until July 16, 
tion was offered for 
or in deciding it, 
entire period within the ambit of his finding of unreasonal 
delay. Moreover, during this period, the time in which the 
defendant could have availed himself of the amnesty program 
passed. Indecd, under the policy followed by our office, while 


the amnesty program was in effect, the defenaant could have 


returned home and stood trial first, before deciding whether 


to undertake the alternative of enlisting in the amnesty pro- 


gram. 


filed 
the United 


residcence 


offer to 
of trans} 
request to 
the United 
Accordingly, a defendant who, 1 d tter to the 
Attorney hardl xpressed anything but an intent to return to 
the United té trial, and who submitted no proof 
of his alleged financial listress, was held entitled to obtain 
a dismissai = his indictment because tne United States had 
failed file a meaningless piece of paper indicating, wh 
was in fact the c-se, that it was ready for trial which could 


not take place. Ii is no wonder that it took Judge Weinstein 


65 pages to show that this result was justified by the Speedy 


Trial 


se of the 


xplained how 
the trial. The defendant 
rithout ever 
-ction was not 
requisite for a defendant who decided mi > induction 
an alternative to facing trial. Accordingly, it is not 
ing that Judge Weinstein was not content to rely only on th 


Speedy Trial Clause. 


Third, Judge Weinstein found that there had un- 


reasonable delay in prosecution within the meaning of 


Fourth, dge Weinstein relicd on 


462(a) as an "ji 


miss the indictme: p 04-105). Judge Weinstein was 


apparently untroubled by the record, including the Selective 


Service ile (A. 175-176) and an affidavit of an Assistant 


Attorney (A. 124-126) ich showed that this 


prosecution was not commenced "upon the request of the Director 


of the Selective Service System." 


failed 
the case-in-chief amounts to little 
than the int i of the Selective Service file into 
evidence. The United States, however, did not notify the 
district court of its readiness, as is its practice, becaus 
as Judge Weinstein was aware at the time, the defendant had 


not complied with the notice to appear for arraignment, and 


the case was carried by him in the status of a "fugitive" 


case. A formal statement of readiness would thus have been 


-t 


Ze Ata 


ju1Tey! 


conmon sense 


Pierro, supra, it was held that 


indictment was not justified where the de- 
fendant had not been advised of the readiness of the United 
States for trial (although the district court had been so 
informed). nief Judge Kaufman, writing for the Court, ob- 
served that the Speedy Trial Rules "were not intended to 
straightjacket the administration of criminal justice in 


the federal courts, nor were they designed to place obstacles 


the defendant was char«as 


naty between I: and the United & request 
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» Nov. 3, 1974, §6 (Ma ne), 51, 

] rican blic n W a) Givic : 
*ressi!} strenuously f¢ extraditior ght ive 
seric ly exact hated eli; ( eis 
both at heme a1 bre ; Given tl} seriou 
doubt bout whet rany cxt! ition creaty 
applicd to what these other countrics may have 


considered political rather than criminal 
offenses, the decision not to seck extradition 
in all cases does not appear unreasonable. 


record 


comp] 


/ The case of § a convicted spy, was a pre-treaty 
ase, which involved the denial of a visa under the same 
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2 
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provision of the Law of Return. Klein, The Lansky Case, 
supra, 8 Isracl Law Rev. at 288, n.8. 


the 


notice adi} S Fequirement has no 
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Although 


viola 
the d sndant sul 
a request would have been 
nothing to the ont ~ an 


Otherwise (505 ‘a at 770). 


ned with, 
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because he felt that 1e sho xveriod of time that 


had elapsed since the date of defendant's letter to the 


States attorney regardi is financial indisposition 


stated in 


